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JUDGMENT . 

. JUSTICE HAZIQUL KHAIRI, C.J.:- These two Shariat Petitions 

namely S.P. N0.4/lJ1993 and S.P. N0.44/1/1993 were filed by Col 

(Retd) Muhammad Akram through his counsel lbad-ur-Rchm;tn 

Lodhi . Advocate challenging Sections l:13-A and 133-8 of The Army 

Act 1952 under Article 203.D of the Constitution of Islam ic Republic 

of PakistaJ,l on the ground of its being repugnant to Quran and Sunnah. 

1 It may be reca lled that this Court in exercise of its suo motu 

powers had examined the Pakistan Army Act 1952. whereunder 

there was n O provi sion for appeal against conviction of a Clurt 

Mart i~\1. After hearing the parties. the Federal Government was 

, 
directed to constitute appellate Court to hear appeal~ against 

conviction under Hudood and other laws ' except petty punishment 

which may be made subject to revision only (PLD 1985 F.S.C.J651. 

Aggrieved by the order of Federal Shariat Court, the Federation of 

. 
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, 
Pakistan had prefelTed an appeal before the Hon ' ble Supreme Court 

Shariat Appellate Bench. which upheld the judgment of this Court in 

Pakistan VS. The General Public PLD 1989 Supreme Court Shariat 

Appellate Bench 6. Accordingly Sections 133.A and 133.B Army Act 

1952, Section 162.A Air Force Act) 953 and Section ) 38 Pakistan 

Navy Act 1961 , were introduced whereby appellate Courts were 

established. 

3. III Shariat Petition bearing No.44!If 1993 the petit ioner ' had 

J 

J 
raised the following grounds under Article 203.0 of the Constitutilln:-

"a) That under Section 133.A, of The Pakistan Army Ad 1952, an 

Army convict is required to file his appeal against the sentence 

of HADD, awarded to him by a Court Marti al under an Islamic 

• 
Law, before the COUli of Appeals, which is to be pres ided over 

e ither by the Chief of Army Staff or by one of his subordinate 

officers, and 

b) That the constitution of the Court of Appeals is repugnant 10 lhe 

Injunctions of Islam and the natural justice on the followi ng 

grounds:-
~ 

• 
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(1) Under sub-section (2) of the section ibid, the sentence of 

HADD, before being put to execution, is required, to be 

, confirmed by the Court of Appe~ls. The appeal shall also 

be heard by the Court of Appeals against its own 

confirmed decision. Thus a Judge has been allowed to be 

a judge in his case/cause, which is against all the 

accepted canons of 'ADL' and 'QIST' and the natural 

justice. 

2) The appellate review too has been retained within the 

, . Army, which does not inspire confidence of its judicial 

impartiality , which is otherwise sine qua non for fair 

dispensation of Military Justice. 

3) The presiding officer, being from the executive and not 

from the judiciary, the convict will have no confidence in 

the" soundness of jus judgment. 

4) The Army convict stands discriminated in the matter of 

'equal treatment and protection under the law' , as is 

guaranteed under the Constitution, and the 'Independent 

Islamic System of Justice without any discrimination' , as 

is guaranteed under 'Enforcement of Shariah Act, 1991'. 

5) Most of the common law countries, on the pattern of 

which our criminal law is mainly based, have granted, 

since fifties, the right of appeal to the members of their 
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Armed Forces before Courts, which an'! not only presided 

over by Civilian Judges but are also totally independent 
• 

of the command intluence of the armed forces." 

4. In Shariat Petition bearing No.4/I/l993 the petitioner ' had 

raised the fo llowing grounds under Article 203-D of the Constitution: -

( I) That vide sections 120 to 123 of Pakistan Army Act. 

1952, the findings and sentences by. court marti ,i l are 

subject to the confirmation by Conunander-in-Chid or 

by an officer empowered in this behalf by him , whereas 

in view of the newly inserted section namely section 1:13 

B, the Commander-in-Chief/Chief of Army Staff or his 

t nominee/nominees have been designated appe llate 

courts. Tn view of this section , the confirming authority 

of the trial courts' decisions will have the power to hear 

the appeals against their own/confirmed judgments which 

is against the principles of natural justice as well as the 

letter and spirit of the concept of "ADL:' & "QIST' as 

laid down in Holy Quran and Sunna of Holy Prophet. 

(2) That it is a sett led law that an authority which had 

already manifested open hostility to cause of a party and 

had expressed its views in that matter in another capac ity. 

should not sit in judgment of the same matter as appellatc 
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authority in \' iew of the principles of natl.lraljusti.ce and it 

is al so a settled law that no person could be a judge in his 

own cause. 

5. The points raised by the petitioner against section l 33-A of the 

Pakistan Army Act 195 2 in Shariat Petition NoA4/1/1993 as we ll as 

against Section 133-B thereo f in Shariat Petition NoA/I11993 o n a 

, 
bare reading. are substan tiall y the same and are. therefore. cealt with 

together. 

6. Notices were issued to the respondents namely (i ) Federati on o f 

Pakistan and (ii j Senate of Pakistan, through the Attorney General o f 

Pakistan who made reques t to this Court to implead Pakistan Navy 

and Pakistan Air Force as necessary parties s ince identical prov isions 
, 

as well are contained in Paki stan Navy Ordinance 1961 and Pakistan 

Air Force Act J 953. Accordillgly they were made parties and they 

participated in the proceedings before us. 

7 . During the cnurse of arguments, it was considered ex pedient tll 

appoint Dr. Muhammad As lam Khaki , Dr. Tahir Mansoori. Dr. Hafi z 
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Muhammad Tufail who are on our panel as jurisconsults to ass ist us 

,'. 

and to address th~ court on the question involved in the case. It was 

. further ordered that the matter may be placed before a larger Bench of 
• 

five judges because of its importance and may be heard at Is lamabad, 

Karachi and Lahore. 

8. In order to examine the grounds urged by the petitioner 011 the 

tQuchstone of Quran and Sunnah it will be advantageous to reproduce 

J 
Section J33.A and Section 133.B of the Army Act 1952 as under 

; 
SECTION 133.A. ( 1) Any person to whom a Court Martial has awarded 

a sentence of Hadd under an Islamic Law ma y, within 

sixty days from the date of sentence, prefer an appea l 

against the finding and sentence of the Co uri Martial to 

Court of Appeals consisting of the Chief of Army Starr 

or an officer. being a Muslim, designated by him in this 

behfllf, hereinafter refen'ed to as the Court of A ppea Is for 

Hadd cases. 

• (2) No sentence awarded by a Court Martial as Hadd uncler 

an Islamic Law shall be executed unless. it is confirmed 

by the court of appeals for Hadd cases. 
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(3) The Court llf Appeals for Hadd cases shall have power 

to: -

(a) ' Confirm the finding or sentence or both : or 

(b) Substi tute a valid f inding or sentence for a.n invalid 

finding or sentence ; or 

( c) call any witness for the purpose o f recording 

additional evidence in th~ presence of the part ies. 

who shall be afforded an opportunity to put any 

question to the witness; or 

(d) anllul the proceedings of the Court Mart ial o n the 

grounds that they are illegal or unjust: or 

(e) order retr ial of the accused by a fresh court .. 

(4) The dec ision of the Court of Appeals fo r Hadd cases shall he 
.' 

fin al and shall not be called ill ques tion before any Court \)r 

other authority." 

SECTION 133.B 

( I ) Any person to whom a cOll li -martial has awarded a sentence 

of death . impri sonment for life, imprisonment exceed ing 

three months, or dismissal from the service ' after the 

co mmencement of the Pakistan Army (Amendlpen t) Act. 

1989. may, Iv ith in forty days from the date of 

, announcement of findin g or sentence or promul gat ion 

thereof. wh ichever is earlier. prefer an appeal against the 
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, 

finding or sentence to a Court of Appeals consisting of 

the Chief of the Army Staff or one or more officers 

designated by him ill this behalf. pres ided by an officer 

not below the rank of Brigadier in the case of General 

Court-Martial or Field General Court- 'Martial or Di, tricl 

COtlrt- Martial or Summary Court- Marti~l convened or 

confirmed or countersigned by an officer of the rank of 

Brigadier or below as the case may be. and one or more 

officers, presided by an officer not below the rari]..: of 

Major General in other cases, hereinafter referred to as 

the Court of Appeals: 

Provided that where the sentence is awarded by the 

cOUl;t-martiallUlder an Islamic law, the officer or officers 

so designated shall be Muslims: 

• Provided further that every Court of Appeals may 

be attended by a judge advocate who shall be an officer 

belonging to the Judge Advocate General's Department. 

Pakistan Army. or, if no such. officer is available. a 

person appointed by the Chief of the Army Staff. 

(2) A Court of Appeals shall have power to ---

(a) accept or reject the appeal in whole ~) r in part: or . 

(b) substitute a valid finding or sentence for 3n inva lid 

finding or sentence; or 

.' 



J 
-1 

to 
S.P.NOA-I/11l993 

S P NO -I/1I1,),), 

(c) call any witness, 111 its discretion for the purpose of 

recording additional evidence 111 the presence of the 

parties, who shall be afforded an 0PPOltullity to put any 

question to the witness; or , 

(d) all nul the proceedings of the court-martial on the 

ground that they are illegal or unjust: or 

(e) order retrial of the accused by fresh court :or 

(I') remit the whole or any part of the punishment or reduce 

or enhance the punishment or conmlllte the punishment 

for any less punishment or punishments menti oned in 

thi s Ac t. 

3- The decision of a Court of Appeals shall be final and 

shall not be called in question before any court or other 

authority whatsoever. 

't. It was stated by all the parties that identical provisions were 

incorporated in Pakistan Navy Ordinance 1961 and Pakistan Air Force 

Act 1953, therefore, we need not repeat them here. , being 

unnecessary. , 

10. The Federal Government on its behalf ,and on behalf oE Pakis tan 

Army had seriolls reser\'ations about the pleas raised by the pet itioner 
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which run into a large number of pages. However for the saKe u[" 

brevity, the objections raised by them in both the petitions are 

summarized as under: 

I. That the petitions are liable to be rejected as no verse frolll the 

Holy QuratJ or tradition of the Holy Propht;t (Peace Be Upon 
, 

Him) has been quoted that the provisions of law in question 

were repugnant to the injunctions of Quran and Sunnah. 

2. That major portion of the judgment of the Federal Sharial Cuurt 

had been implemented for the establishment of Court 01 

Appeals against the finding and sentences of 'Hadd' under the 

Islamic Laws vide Section 133A of the Pakistan Army Acl. 

1952. 

3. The learned judges of the Shariat Appellate Bench of the . " 

Supreme Court after having heard the arguments, agreed with 
, 

the view of the Federal Shariat Court and held that a lthoug h 

the United Kingdom and the United States of America have 

gone to the extent of appointing Civil Judges for hearing 

appeals against the decisions of courts "martial the defect would 

stand removed if the Courts of Appeal provided for hearing 

appeals against the decisions of courts-martial in three Defence 

Service Laws. Case of offenders sentenced to 'Hadd' under the 

Tslamic Laws directed that, Sect ion J 33A of the Pak istan Army 

, 
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~ct, 1952, be suitably amended, providing the right of appeals 

against the orders passed by the courts-martial. except for petty 

offences, wh ich were made subject to revision onl y. 

Cons'equent upon the above judgment 'of the Shariat Appellate 

Bench of the Supreme Court, Section 133B of Paki stan Army 

Act, 1952 was enacted vide Gazette of Pakistan (Extraordinary) 

dated December 24, 1992. The enacted law stipulates 

const itution of the COl11'ts of Appeals consisting of the Chid of 

the Army Staff. (l r one or more officers designated by him in 

this behalf. 

(i) Under Section 123 the Pakistan Army Act, 1952 . 

legally, the find ing and se~1tence of a Field General 

Court Mart ial may be confirmed by the 

"convening officer" in cases falling under the 

provision of Section 84(b) of the Pakistan Army 

" 

Act, 1952 without having been so empowered by 

the Ch ief or Army Staff in case the court'has been 

convened under the provisions of section 114 (b) uf 

the Pakistan Army Act 1952. 

(i i) As regards the contention of the petitioner that it 

would be against the principles of natural justice 

and repugnant to letter and spirit of concept of 

'Ad l' and 'Qist' as laid down in the Hol y Quran 

and Sunnah; that the confirming authori:y and the 



, 

S.P.NO.-IllI l lJ'J3 

appellate authority would be the same ane! , 
reference was made to Rule 208 of the Pakistan 

Army Act Rules, 1952. which reads as under: 

"208. ineligibility of officers for Court of A ppea Is:-

Save the Chief of the Army Staff, an offic er shall not he 

eligible to be designated on the Court of Appeal~ if he 

investigated the charges before trial, or took dllwn the 
, 

summary or abstract of evidence. or was a member'or the , 

Court of inquiry respecting the matter on which thc 

• 
charges against the accused were found or was a member 

of court martia l in that case, or was the commanding: 

officer who held the trial or who convened the court or 

confirmed or countersigned COl\rt martial proceedings' \lr 

the case" 

(iii) It would be obseI'ved that except the chief of Army 

Staff who is the supreme authori ty in the Army as 

far as dispensation of justice is concerned. al l 

others in the circumstances stipulhted therein the 

Rule ibid are rendered ineligible tp be des ignated 

on the Court of Appeals. 

(iv) Reference made by the learned ju<!ges of the 

Shariat Appellate Bench of the Supreme COLI rt as 

to the civilian judges as members of the appellat e 

court in America was in cOlltex t of stress in g: the 
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need for the appellate courts in the tllr<~e Defence 

Forces of Pakistan, but it }'las never inteniJed that 

the appellate courts in the Armed Forces of our 

country should also include civilian judge~. Thi, 

was not the spirit of the impugned judgment of the 

Shariat Appellate Bench of the Supreme Court. 

which is manifest from the fact that the learned 

judges of the Shariat Appellate Bench 01" the 

Supreme Court in their judgment have explicitly 

laid down that even if the Courts of Apfleals 

provided for hearing tlie appeal s against the 

dec isions of the courts-martial, who are s~ntenced 

to 'hadd' under the Islamic laws, are empowered 

to hear appeals against the convictions for other 

serious offence. 

(v) Under the Article 8(3) of the Constitution of the 

Islami c Republic of Pakistan, 1973, the provisions 

relating to fundamental rights of the cit izens of 

this Article shall not be applicable to p ny laws 

relating the Armed Forces . 

(vi) Army has its own judicial system which deals with 

the investigation, arrest and trial of offenders uneler 

the Pakistan Army Act 1952, which withslnod the 
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test of the time and contingencies arising out of 

exigencies of the service. 

(vi i) Section 133B of the Pakistan Army' Act, IlJ52. has 

been enacted in compliance with tl)e judgment of 

the Shari at Appellate Bench of the Supreme Court. 

It is not repugnant to any injunctions of Islam and 

needs no amendment in it. as the petitioner 

contends. 

(v iii ) The procedure of courts of appeal of the armed 

fo rce is not violative of ftindamental Rights. 

J Reference was made to section 1:i,2 of PAF Act, 

') stating that CAS is confirming authority of a ll 

court marital findings and sentences. PAF Act 

Rule 256(2) debars the officer who passed the 

judgment to confirm its Judgment or ' to sit as a 

cOUli of appeal or member of court of appeal. The 

acclIsed has full right to object on any member o f 

the couli Oll any ground and in almost 100% cases 

the officer objec~ed to was replaced. The 

petitioner has failed to bring 'forth adequate 

grounds to justify wav ing off . the period of 

limitation. The review of laws of [he Defence 

Forces was carried out af~er due notice g i ven to I he 

general public. The Federal Shariat Co urt and 
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Supreme Court had held that laws applicable to 

the civil ian in this regard is distinct n-om the laws 

applicable to tbe members of the Armed Forces. 

Tbe object ion ra ised by the petitioner on sec tio n 

90,9] and 93 of PAF Act Rules is not relevant 

being not repugnant to tbe Injunct ion of Is lam_ 

II. Pakistan Air Force in its objec tions and comments had stated as 

uneler: 

"We generally agree with the stand taken by the Pakistan Army 

and their parawise comments. The forum of Appea l Courts for 

Hadel cases under Sec. 162.B PAF Act is in line witb the 

judgment of Federal Sbariat Court dated 13.10.83 and the 

Shariat Appellate Bench of the Supreme Court dated 18.'188 . 

• 
As per judgment of the Shariat Appellate Bench amendment 10 

the Pakistan Air Force Act, 1953 vide section 162-B has the . 
requ isite legal sanction and thus not challengeable . The Court 

of appeal consists of an officer designated by CAS and not by 

Chief of the Air Staff. 

It is incorrect to say that the findings and sentence of all 
J 

courts Martial are subject to the confirmation by CAS. The 

proceed ings of General Court Martial are on ly confin11d by 

·-CAS because he is the conve ning Authority for that (Secl ion 
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IS2 PAF Act refers) . The proceedings of District Court Martial 

and Field General Court Martial are confirmed by the 

confirming authority (Base Cdrs of the rank of Gp Capt or 

above who are empowered by CAS to conv~lle and confirm the 

proceedings of DCM and FGCM). It is incon~ect to say that 

confirming authori ty of the trial court' s decisions will have the 

power to hear the appeals. In fact PAF Act Rule-2S6 (2) debars 

the officer who either convened the court confirmed it s , 

proceedings to sit as court of appeal or remained meinber or the 

, 

court, wh ich tried the appellant. The accused had all the ri ghts 

to object on any member of the court or on any grollnd <I nu in 

.J case slIch ,member is replaced. 

) 12. On behalf of the Chief of the Navy Staff parawise comments 
• 

were filed supporting the stand taken by Pakistan Army and Pakista n 

A ir Force stating that most of the directions issued by The Federa I 
• 

Shari at Court have been implemented through ordinance No. XXXV II 

of 1984 whereby Hudood laws were made applicable to Naval 

personnel and the courHnartials to award 'Hadd' and 'Tazir' tp the 

offenders. Provisions were also enacted for the estab lishment or a 

,Court of Appeals consisting of three officers (including one member 

• 



18 

, 

S.P.NO.+l11i1 <)<)} 

S.P.NO-l111Il)l)3 

from Naval Law Branch) to be nominated by Chief of the Naval Staff. 

Right of appeal has been granted under section 138-A vide Paki stan 

Navy (~mendment) Ordinance 1984. The provisions of appeal are in 

line wi~h civ il law. The cOlin of appeal is convened by the Chief of 

Naval Staff yet it consists of three officer~ including one me mber 

from JAG department. The decision of the court of Appeal is final and 

is not required to be confirmed by any authority. The accused lias the 

riQ:ht to enrrage a civi l advocate in addition to services o f 'friend of the ..... ~ ...... 

accused' as per the choice of the accused. 

, 

13. The petitioner wilo later on was enrolled as advllcate of this 

Court pleaded his case in person and submitted the following verses 

of Holy Qura'an in support of his case:-

"Verily, Allah commands that you should render back the 

trusts to those to whom they are due: and that when you 

judge between men, you judge with justice. Verily, how 

excellent is the teaching which He (Allah I gi.ves you l 

" 

Tnll), Allah is Ever All-Hearer. All-Seer" (4:58) 
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o you who believe I Obey Allah and obey the Messenger 

(Muhammad) and those of you" (Muslims) who are in 

authority. And if you differ in anyth ing amongst 

yourselves. refer it to Allah and His Messenger if you 

believe in Allah and in the Last Day. That is better and 

more suitable for final detennination. (4:59) 

, 
Surely. We have sent down to you (0 Muhammad) the 

Book (this Qur'an) in truth that you migMjudge between 

men by that which Allah has shown you (i.e. has taught 

you through Divine Revelation) , so be not a pleader for 

the treacherous. (4: 105) 

o you who believe l Stand out firmly for justice. as 

wit~1ess to Allah. even though it be against yourselves. or 

your parents, or your kin \ be be rich or poor. Allah i~ a 

Better Protector to both (than you). S(/ follow not the 

lusts (of your hearts). lest you avoid justice: and if you 

distOl1 your witness or refuse to give it. verily. Allah is 

Ever Well-Acquainted with what you do.( 4: 135) 

(They like to) listen to falsehood, to devour anything 

forbidden. So if they come to you (0 Muhammad. either 

judge between them. or turn away from them. If you turn 

, 
away from them. they cannot hurt you in the leas!. And if 

you judge. judge with justice betweelil them. Verily. 

Allah loves those who act justly. (5 :42) 



, 

" 

.' 

10 
S.P.NO.-W I/ 1993 

S. P.NO.-+/I11 l)93 

Verily, All ah enJolils Al- ' Adl (i.e. jtl sti <.;e and 

worshipping none but Allah Alone Islamic 

Monotheism) and AI-Ihsan [i.e. to be patient in 

performing your duties to Allah, totall y for Allah' s sake 

, and in accordance with the SU llpah (legal ways) or the 

prophet in a perfec t mannerj , and giving (help) to kith 

and kin (i.e. all that Allah has ordered you to give them 

e.g., wealth. v isiting, looking after them, or any other 

kind of help), and forbids Al-Fahsha' (i .e. all ev il deeds, 

e.g. illegal sex ual acts, disobedience of ' parents. 

polytheism, to te ll lies, to give false witness, to kill a li fe 

without right ), and AI-Munkar (i.e. all that is pl'Ohihited 

by Islamic law: polytheism of every kind, disbelief and 

every kind of ev il deeds), and AI-B aghy (i.e. a ll kinds or 

oppress ion) He admonishes you, that you may take heed. 

( 16:90) 

And the heaven: He has rai sed it hi gb, and he has set up 

tbe Balance. (55:7) 

And observe the weight with equity and do not make the 

balance deficient. (55:9) 

lndeed. We have sent Our Messengers with clear PIWlfs, 

and revealed with them the Scripture and the Balance 

(justice) that mankind may keep up j ustice. And we 

brought i'orth iro ll where in is mighty power (ill matters o r 
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• war), as well as many benefits fo r mankind, that Allah 

may test who it is that will help Him (His religion) and 

his Messengers in the unseen. Verily, Allah is AII-Sti·ong 

All -Mighty. (57:25) 

Allah does not forbid you to deal justly and kindly with 

those who fought not against you OIl account of rei igi(l n 

nor 'drove you out of your homes. Verily, Allah loves 

those who deal with equity (60:8)" 

, 
14. Dr. Abdu l Malik Irfani on behalf of Federal Government 

submitted a research paper the lip shot whereof is that Islam permits 

specia l law for administering justice for the Army forces ·ancl in thi s 

respect he differentiated between general and spec ial pr inciples of 

Islamic law. However the conclusion as drawn by him was 1111 the 

following basis: 

(f) The principle of practice (Urti IS one of the source of 

Islamic jurisprudence. This principle IS derived from the 

verse ~-;i~ ~l~(and enjoin kindness) (7: 199). He qllllted 

example froIn the traditions of the Holy Prophet and hi story 

• 
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of the Muslim caliphs enJoll1ll1g the Mus lims strict 

obedience to the orders of the person in power. He argued 

that there are so many special occasion where in the general 

principles are not applied on the crim inals and punishment 

on the SI)ot for the deterrence of others . Prolon!! in!! of cases 
~ ~ 

is not justice; however the accused ll1ust be given sufficient 

opportunity to be heard. Tn support of his arguments he 

q~loted reference from the Holy Quran 2 :249 and from 

Meshkat al Masabih, tradition No.347S. 3477. He also 
< 

referred to the battle of Uhud. Therefore. the laws' relating 

to the Army Illust abo be sensiti ve and of a spec ial nature. A 

crime committed by a cOlllmon person may not be a big 

f crime but if committed by an army official or by person with 

special qualities Illay aillount to il heinolls CrIme and the 

criminal deserves sever punishment. Allah Almighty warned 

grave puni shment for the W1ves of the Holy Prophet 

(S.W.A.S) if they committed the crime. Allah says: ~\ ,L..,; 4 
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ye wives of the Prophet Whosoever of you committeth 

manifest lewdness, the punishment for her will be doubled. 

, 
and that is easy for Allah) AI-Ahzab verse no 30. The reason 

, is that the status of the wives of the Holy Prophet (S. W.A.S) 

is far high than the other women. They are the U Il1mahat .ul , 

Mo'meneen. However when a slave girl committed a crime 

J 
, 

-; she would be awarded ' half punishment, if committed by a 

free woman. 

(ii) Army IS the only institution where discipline IS very 

• < 

necessary and who breaches disc ipline is punished severely. 

In this respect special temporary C01l11s consisting Army 

officers for Army were constituted in the past. If a court 

consist ing of Army officers is constituted empowering 10 

investigate, decide and execute the case, this is not against 

the injunctions of [slam. The Muslim jurists haw al~n 
. , 

. . 
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opined that con:;t itution of special Courts for parti cular 

group of people is permissible (Mujahid ul Islam Qasimi : 

Is lami Adalat Page '213) . 

(iii) During the era of the Prophet (S.A.W.S) the comp lainant 

. himself used to appear and pursue his case before the 

t 

Prophet or His Qazi and that he himself was investigating 

, 
about the criminal. The judicial and the executi ve offi cers in 

the period of the Ho ly Prophet was the same person. The 

judge was performing all the functions e.g. investigation. 

judgment and execution. These were not co nsidered as 

• 
repugnant to the Injunctions of Islam. 

, 

(iv) Nowadays the fun ction of the government are counliess . 

therefore the government separated insti tutions from each 

other and some time one institution IS further div ided III 

small units. Judiciary is separated from executive and the 

in vestigati on of a co mplaint and the executi on of judg ment > 
> 
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have been made the responsibility of independent 

institutipns. In these days the executive appoints judges and 

police department is also under the control, of executive. 

This cannot be said as against the injunctions of Islam. 

(v). The same is the situation of Army Courts. The Commander-, , 

in Chief orders for Investigation of a crime, he constitutes 

temporary Court for summary Court Martial to hear the 

case. Quran and Sunnah both are silent on the issue of 

separation of powers, investigation of cases and execution of 

judgments by one or more persons independently. The real 

, 
Issue IS 'Justice'. This is not 'correct that a person 

investigating a case and then gives judgment based on his 

own investigation and then execute his own judgment means 

. that he is judge in his own case/cause. 

(vi) The Holy Prophet summarily tried the case of Abdullah Ibn-

e-Jahan an army commander. During the conquest of 
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Makkah, the Holy Prophet punished Saad bin Ubadah for 

say ing only one "entence and deprived him from the honour 

of flagbearin g. 1n thi s case the Holy Prophet decided 0 11 Ihe 

evidence of only one witness. The Holy Prophet announced 

social boycott against the three persons at the event Tabuk. 

15. Dr. Hafiz Muhammad Tufail juris-consult, appeared befdre us 

and submitted a research paper. He first ly brought to our attention the 

judgment of PA1<lSTAN through SECRETARY M1N1STRY OF 

DEFENCE Vs. THE GENERAL PUBLIC PLD 1989 Sc. page 6 

Shariat Appellate Bench 6, which upheld the decision of this Court 
• 

and held t~at denying right of appea l to an aggrieved person was 

, . 
repugnant to injunctions of Islam and that necessary ame ndments be 

carr ied out in the prov isions of Section 133 of Paki stan Army Act. 

Section 162 of Pakistan Air Force Acl and Section 140 of the Pakistan 

Navy Ordinance. He differed with the view of Dr.Abdul Malik lrfani 

that bath QlIran and Slinnah are s il ent on the issue of separation of 

-. 
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powers. He also differed with the view of Of-Malik that a person may 

investigate a case. sit on judgment and execute it. To support his 

contention he placed reliance on DR.MUHAMMAD ASl,AM 

KHAKI AND OTHERS VS GOVT. OF PUNJAB and others (PLD 
) 

:W05 FSC 3) in which it was held that vice chancellors havinl!: himself . ~ 

imposed punishment can not sit ill the meeting of syndicate at the time 

of.adjudi cation of appeals against their own order. It would amount to 

-J making the vice chancellor judge in his ,own cause which would kad 

-) ,to unsavory, rather unacceptable consequences. He .was most likely to 

exert overt/covert int1uence on the members of the Syndicate who 

happened to be his subordinates. The Court held tl1at impugned 

provisions in their present form. are violative of Injunctions of Islam . 

• Federal Shariat Court directed the Authorities to suitabl y amend the 

same. so as to incorporate provisions therein that the Vice Chancel101' 

'would be debarred from participation in the meetiIlg of the Syndicate 

, 
before which the appeal of any employee of tile UniverSIt y . 

• 
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challenging his \ldverse: order. passed qua him, IS presented fur 

adjudication. 

16. Dr. Hafiz Muhammad Tufail also cited a number of case!> fro m ,. 

the judicial history of blam in regard to confirmation of judgments 

by appellate Court but si nce they have no nexlIs with Qur'an and 

Sunnah we have refrained from discllss ing them for \\lant of 

juri sdiction. 

17. Mr. As\am Khaki , a juris-consult and a senior advocate of thi s 

, 
Court supported by the counsellrepresentatives of respondent~ in\'ited 

our attention to the case of MRS. SHAHIDA' ZAHlR ABBAS I ilnd -+ 

others Vs PRESIDENT OF PAKISTAN and others (PLO 1996 S.c. 

632) in which it was held: 

"I will now take up the objections of the petitioners urg.ed in 

support of the: conteIllion that they do not expect fair trial 

Before the F.G.C.M. The first two objections of p~tit iolle rs 

relate to the alleged bias of convening offict:r and his 

Commanding Officer (CO.). The objection is based on the 

ground that the co nven ing officer is subordinate to his CO. , the 
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officer who had conducted the initial investi gat ion of the ca~e . ~ 

against the accused officers. Mere fact that the co n veil in ~ - , 

officer happened to be a subordinate of another officer who 

conducted the initial in vestigation of case is not enough to 

conclude that the convening officer is biased against the 
~ -

accused officers. There is nothing on the record before us to 
• 

show that the convening officer acted at the behest of his CD. 

(who is said to be the officer who conducted the initial 
• t 

inves tigation in the cases) while convening the .F.G.eM. The 

. conven ing officer in the case bei;H! a warrant ' A' holder is no t 
u ~ 

subordinate to CO. in matter of conv~ning the F.G.CM. The 

petitioners have not been able to bring on record any Illaterialto 

show that the CD. of convening officer has tried to influence 

the proceedings of F.G.CM. in any manner. In facL in view (If 

PAA Rule ' 30. the CO. of convening officti!r being an officer 
~ ~ 

who was associated with the investigation of the charges 
~ -> 

t against the accused officer is disqualified from serving on 

F.G.CM. convened for trial of the accused officers in allY 

capacity . L therefore, see no force in these objections of the 

petitioners." 

J 8. I t was further held: 

"It is quite clear that the rules of procedure applicable fur trial 

of a person in a criminal case before a Military Court do not 

violate any accepted judicial principle govern jng trial of al1 
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accused person. With the assistance of learned Attorney-

General and the learned counsel for the petitioners we have 

< 
gone through variOUS prov Is ions of the Act governing Ihe 

procedure of trial before a Mil itary Court and after gO ing 

through the same. I am of the view that the ' procedure 

prescribed for trial before Military Courts is in no way conlra ry 

to the concept of a fair tria l in a criminal case. I may a lso add 

here, that ll11like the prev ious position when no appeal was 

provided against the conv iction and sentence awarded by a 

Military Court. the Act now provides an appeal against the 

conv iction and sentence awarded by a Military Court before an 
• 

appellate forum " 

'-. 19. The petitioner in iine with his arguments contended before us 

the concept of . Adal, Qist . Mizan (PLD 1989 F.S.C. 30). A(:t:(lrding 

to him under Rule 208 of Pakistan Army Rules 1952 (sf/pra) j'eferred 

to by the respondents except the Chief of Army Staff. 11 0 officer shall 

hear an appeal who has investigated the charges before or during the 

• 

trial or is the commanding officer or has convicted or confirmed or 

countersigned court martial proceedings. This gIves blanket and 

, 
unfettered power to the Chief of Army Staff who may right from the 
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stage of investigation of a case till its conclusion. in appeal IS 

empowered to solely and exclusively decide the fate Gf an accused 

person rendering the entire proceedings sliding into farce ' and 

'administration of justice a mockery of first order. It was also 

sqbmitted by him that in any case no justice would be expected in 

appeal from the ' hierarchy of armed torces who- are trained and 

indoctrinated on different lines from civil courts who a~e trained only 

to administer justice. He referred to Weiner's book on "Civilians 

Under Military Justice"* wherein it is stated that appeals from Court 

Martial to Civil Tribunal were established In Britain (1951), 

• 
United States (1950), Canada (1952). New Zealand (1953), Australia 

(1955). It further states:-

• 

"The importance of the Court-Martial Appeal Court has not 

only in the fact that it provides a means by which an accused 

can argue that his conviction was wrong, but it also enables a 

civilian court to oversee the military legal system. The judges 

of the court are those who would hear appeals from the Crown 

Court and they are not therefore within the military command 

\. ' The British, Treaties since 1689, published by the University of ~hicago (1969) P.232 ') 

--
> 
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st'ructure. Weiner expressed the view in 1967 that with 

'surpI)sing unani mi ty, the common law world concluded 

virtually at the same moment in time that, just as war is too 

important to be left to the generals, so military justice is ton 

vital to be entrusted to judge-advocate" 

20. He also quoted Article 67 (a) ( I ) from the Uniform Code of 

Military Justice USA, in support of his contention: 

"(a) (1) There is hereby es tablished a Court of Military 

Appe,als, which sha ll be located for administrati ve purposes in 

the Department of Defence. The Court of Military Appeals shall 

consist of three judges appointed from c ivilian life by the 

President, by and wi th the advice and consent of the Senate, for 

a terms of fifteen years. Not more than two of the judges of 

such court sha ll be appointed from the same political party, nor 

, 
~hall any person be eli gible for appo intment to the court whl) is 

not a member of the bar of a Federal court or of the highest 

court of a State" 

21. The petitioner further referred to the case of UNJON OF IND IA 

& another VS CHARANJI S.G ILL & others (A IR 2000 Supreme 

Court (India) 3427) wherein appeal under Army Act was considered 

as an appeal from Caesar to Caesar' s Wife and observed: 
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"A ban h,as been imposed on command interference · with . 
military justice etc. Our is still all antiquated system. The wind 

of change blowing over the country has not penneated the close 
• 

and sacrosanct precincts of the Army. If in Civil Courts the 

' universally accepted dictum is that just ice must not onl y be 

done but it must seem to be done." 

. 
:21. The Pakistan Army in order to rehut this position taken by the 

petitioner submitted a rejoinder as under: 

, 

"( i). The' presence of civilian judges in the .court of Appeals o f 

USA cannot be referred to our system because they have , 
four appellate stages in the finalization of their cases 

whereas we have only three. Moreover. there IS no 

Islamic injunction to stipulate the appellate stages exactl y 

being fo llowed by USA. 

(ii) The contention that our COlilt of Appeals consists of one 

person is not COlTee!. In fact , our normal compos iti on of 

the ,Court of Appeals is of two judges (offi cers), whereas. 

in special cases of importance we had even three judges. 

(iii) The contention of deprivation of fundamental right~ is 

misfounded. If so, then all actions whatsoever ill the 

Army including trials are hit which is not the desi re of 

the leg islature. 



'P -~'). 

34 
S.P.NO'-+4/lJ 1 993 

S.P.NO.4J1/ 1993 

(iv) PAA Rule 208 deals with the ineligibility of t\le members 

of a Court of Appeals. The contention of open hosti lity is 

misconceived in the presence of "Civil Review." 

We may recall that pursuant to our decision in Suo Motu case 

reported in PLD 1985 FSC 365, appellate courts were established by 

Army. Navy and Air Force, the object of which was to examine the 
" 

propriety of judgments giwn in Court Martial. The respondents 111 

unequivocal terms have stated before us. that there never was a single 

, 

occasion when any Chief of Defence Services had involved himse lf in 

the Court Martial cases which fact was candidly conceded by the 

petitiol)er Col (Ret) Muhanunad Akram, however liis contention was 

that by. vest ing him with power to confirm the sentence of an ac<.:used 

while sittihg as an appellate court would be 111 violation of the 

injunction of islam as laid down in the Holy Quran and Sunl1ah or the 
; 

Holy Prophet (peace be upon Him). 

24. While examining the alleged exclusive and unfettered powers 

of e.O.A.S. in COllrt 1'.laJlial and appeal we may state that Section 
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133-A of The Pakistan Army Act 1952, relates to Hudood cases onl y 

in which either he or a Muslim officer tlesignated by him would hear 

appeals but no sentence awarded by a Court Martial as Hadd sha ll he 

, executed unless it IS confirmed by the Court of appeal. There IS 

nothing therein that he or his appointee shall investigate or in any 

manner interfere with the proceeding 111 Court Martial : What (his 

• 
section envisages IS that the execution of the order of the Court 

Martial shall be postponed or deferred till the decision and 

confirmation by the appellate Court. In other words there wou ld be 
• 

stay of the execution proceedings pending appeal upon the acclised 

filing appeal within 60 days of his sentence . The hi sto.ry of 

confirmation of sentence and stay of sentence by the appellate Court 
• 

is npt new. Under section 374 Cr.P.c. "When the court of Session 

passes sentence of death, the proceedings shall ,be submitted to the 

Hiuh Court and the sentence shall not be execu,ed unless it IS 
'" 

confirmed by the High Court". Section 376 Cr.P.c. contemplates the 

· power of the High Court to confirm or annul cO llviction s. Similar 
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provIsIOn IS found In Section 133.A of the Pakistan Army Act 111 

which the C.O.A.S. or his nomll1ee has same powers 111 Hudood 

appeals as the High Court has 111 cases fa lling under Section 376 

CrPC. 
• 

25. Likewise appeals under section 133-B· arise from sentence of 

death, imprisonment exceeding three months and dismissal from 

service, which would lie within 40 days before the COAS or one of 

more officers designated by him presided over by an officer not below 

the rank of Brigadier in case of General Court Martial or Field 

• 
General Court Martial or District Court Martial or Summary Court . . 

, 
Martial convened or confirmed or countersigned by an officer of the 

rank of Brigadier or below as the case may be and one or more 

officers preside? over by an officer not below the rank of Major 

General, in other case!>, which would be as the Court of Appeal. In 

view of this position the petitioner has failed to sati sfy us as to how , 
, 

. -
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confirmation of sentence by the appellate courts under section I :n.A 

or 133.B of Pakistan Army Act is repugnant to Quran and Sunnah. 

26. We may point out that contrary to the comments filed on behalf 

, 
of Pakistan Navy that the decision of the court of appeal is final and is 

• 
not required to be confirmed by any authority, we find that under 

' section 13l.A(l) of the Pakistan Navy Ordinance, 1961 "a 

punishment awarded as Hadd under any Islamic Law shall nOI be 

executed unless it is confirmed by the Court of appeal and until the 

punishment is confirmed and executed, the convict shall be dealt with 
• • 

in the same manner as if sentenced to simple imprisonment." Similar 
, . 

is the position under section 162-A in Hadd case and under Section 

162.B in non-Hadd case of the Pakistan Air Force Act 1953. 

27. What follows from the foregoing IS that confirmation and 

'execution of Court Martial judgment by the appellate Cllurt are in line 

, 
with the procedure prescribed under Cr.P.c. The 'petitioner as well as 

• 
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Dr. Abdul Malik lrfani Ull behalf of the Federal Guvernme)1t have 

overloo.ked this aspect of the case. 

18 . The other objection raised by the petitioner is that the Army 

hierarchy which had already manifested open hostility to an acc lised 

should not s it in judgment in appeal. Dr. Abdul Malik Irt~\I1i who had 

submitted a Res~arch Paper on behalf of the Federal Goverl1l;lent has 

made an effort to dist inguish special law for Armed Forl'es with 

ord inary laws of the land. His submiss ion was that a cri me commi tted 

, 

by a common person may not be a big crime but if committed by an 

army offic ial it wou ld be a heinolls cnme and deserves severe 

puni shment. He also gave ex ample from the history o f Isl am that 

te mporary courts cons ist in g Army Officers for Army were con stituted 

and they were performing a ll function i.e: investigation, judgment and 

execution. The present position is no way different but this does not 

fo llow that preferring an appeal is repugnant to Quran and Sunnah 

rather it is the other way round as held by this Court as above. 
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According to him there is no concept of separation of ppwers in Islal11. 

, We may disagree with him as the concept of separation of powers is 

very close to the teachings of Quran and Sunnah and IS a sal ient 

feature enshrined under the Constitution of the Islamic Republ it: of 

Pakistan. 

• 
29. The thrust of arguments advanced by Y!r. Hafiz Muhammad 

:ufail was that denying right of appeal to an accused is repugnant to 

injunction of Islam as was held in PLD 1989.S.c 6 Shari at Appellate 

Bench 6 (supra) and that a Court Martial Judge cannot act in an 

appeal against his own judgment as held ll1 PLD 2005 FSC 3 (supra). 

Mr. Aslam Khaki another juris-consult and senior advocate of this 

• 
coul1 placed his reliance on PLD 1996 SC 632 in which it was held 

that "the procedure presclibed for trial before Military Courts is in no 

< 

way contrary to the concept of fair trial iii criminal case and '"that 

unlike the previous position when no appeal was provided against the 

conviction and sentence awarded by a Military C0U11. the Act now 
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provides an appeal agai!1st the conviction and sentence a';l'arded by a 

Military court before an appellate forum" , 

30. According to Black' s Law Dictionary Eighth Edition P.I 0 13 

Military Justice means "a situat ion of punitive measures des ignated to 

foste r order, mO!:ale and disc ipline within the military. Military Law 

is tile brancll of Public Law governing military disc ipline and mller 

rules re"ard in" service in the armed forces. It is exercised both 111 o 0 , 

peace time, and 1I1 war, IS recognized by civil courts, and inclllcks 

rules far broader for punishment of otfenders." In the case of Miss 

Shahida Zahir Abbas i and 4 Gthers (supra) our Supreme COl~rt had 

held that 'the procedure prescribed for trial before Military COllrt is in 

no wax contrary to the concept of a fair trial in a criminal case." 

'. 
31. The petitioner's objection that an appeal to the same tier of , 

Military hierarchy wou ld not fu lfill the requ~-ements of the dictates of 

Qur'an and Sunnah, drew our attention to the decisions or our 

Supreme Co un Shariat Appellate Bench in the case of Pakistan Vs 
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General Public (PLD 1989 Sc. 1) in which while examining thi s 

question, it was held: 

"In fact these two countries (UK & USA) have gone to the 

extent of appointing civilian Judges for, hearing appeals against 

the orders of Courts Martial. But we would not express any 

opinion on that point and consider that even if the Courts of 

Appeal provided for hearing appeals against the decisions of the 

. Court-martiaL who are sentenced to Hadd· under the Islamic 

Law, are empowered to hear appeals against the convictions for 
• 

other serious offences, the defect would stand removed'" 

32. Further in the case of Pakistan Vs General Public, Supreme 

Court Shariat Appellate Bench (supra ) it was held: 

"No doubt, in the laws govenung all the three Defence 

• 
Services . a remedy is provided , to the aggl'ieved persons who 

are convicted by a Court-Maltial namely they. may present a 

petition against the order to the Central Government or the 

Head of the armed force concerned, and these authorities may 

thereupon review the finding or the sentence or the bOlh. But 

this remedy canllot be equated witl) the remedy' of appeal. 

Herein, the aggrieved party has not onl)" the right to present a 

petition to challenge the order of which he is aggrieved but has 
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also the right to appear before the Appellate ' Court and to be 

heard." 

33. Since this question has been e laborately discussed in th~ above-

named case there is no room fo r further deliberation. We cannot go 
> 

behind this decision. 

34. l'ime and again Sardar Abdul Majid and learned counsel for the 

respondents reminded LIS that clause (3) , of Article 199 of the 

Constitution places an embargo on the High Court to pass any order 

inTer alia in respect of action taken against a person who is subject to 

law of armed forces of Pakistan. We were ,also reminded tluh we do 

not possess powers such as enjoyed by the Supreme Court of Paki stan 

• 
under Article l84 (3) of the co nstitutio n. However once it is brought 

to our notice that any law or provision of la\v is repugnant to Qur'an 

and Sunnah we are empowered under Article 203.D or the 

Constitution to declare it so. This will cover cases where such 'taw m 

, , 
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provision of law suffers from omiss ion or absurdity or result into 

palpable injust ice within the meaning of Holy Quran and Sunnah . 

• 
35· No doubt it is imperative that we take into account the learned 

views ex pressed by acknowledged scholars. jurists and judges of Ihe 

past ;md present day on the subject matter pi'ovided they have neliUS 

. with Qu'ran and Sunnah. The Supreme Court of Pakistan 111 PLD 

1986 S.c. Shari~t Appellate Bench 240 had held. 

"Regarding interpretation , although it might be 'possibk 10 re ly 

on those verses which portray the Holy Qur'an ,and the Sunnah 

as organic entity capable of meeting the growing needs of all 

time to come like a growing expanding tree. it would not be 

permissible to exercise such free imaginat ion to the extent that 

the nexus with. the two holy sources is lost." 

And further: 

"While expounding the Injunctions of Islam a possibility of 
> 

some marginal so-called divergencies might be visualized. It is 
~ ~ 

, 

a very difficult and perilous exercise. It can lead to proper and , 
improper consequences. Be that as it may. no such ex poundin g: 

of the Injunctions of Islam will be permissible which does not 
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pay attention to the statement of the text of the Holy Qur.'an ilnd 

Sunnah and to its interpretation together with its Khamir and 

Zamir." 

36. What was not urged before us was the right of the co nvict to 

appear either in person or through his counsel before the appe llate 

, 
author ity of the three Defence Services. The Supreme Cnlrt Shariat 

Appellate Bench III the above-named judgment had held 'that the 

aggrieved party has not only the right to present a petition to challenge 

the· order of which he is aggrieved but has also the ri ght to appear 

before the appellate court and to be heard'. The right to appear and 

heard has been prov ided under Rule 195 of the Pakistan Army Rules. 

1954, under Rule 3 13 of Pakistan Navy Rules 196 1 and Rule 236 or 

Pakistan Air Force Rules. 1957. 

37. During the course of arguments we asked learned 

counsellrepresentati ves of Armed Forces to furnish us the format of 

judgm~nts given by court-martial as communicated to the accused 

persons in response to which Pakistan Army had submitted the 

• • 
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jlldgmentslfindings given by it against one Lt.Col. Mlinir Ahmed as 
, 

under: 

SCHEDULE 

Dated 24'h February 1999 

Particulars of the offender PA- 14067 Ll.Col Munir Ahmed Gili . ASC. Dlc GCIl 

Procuremen\. at: Sta HQ Rawalpindi . 

Offencl! ('hargoo 
SelllClll'l' 

FiruJIII ,t; "I mUll" 

and 

----------------~(,7)----------------+-~'27)~~(~~)~~---(~4~)---t--~(~C,----~!h~ 

First Charie 

PAA Sec 55 Conduct to the pre judice Not 
of good order and mil discipline. guil Guilty 

In Ulat he. 
at Rawalpindi. during . Nov.Dec 96. 
improperl y bOlTowed Rs.IOO.OOOI- (Rupees 
One Lac only) from PA.14372 Col Iftikhar 
Ahmed o/" Dte Gen National Guards. GHQ 

Second Charge 

PAA Sec 55 Conduct to the prejudice of 
good ordel' and military discipline 

in that he. 
al Rawalpndi. Feb-July97. improperly asked 
Minn Muhammad Arshad Sf 0 Min Taj Din 
or Messer:; Pak Traders Faisalabad. to ex tcnd 
a loan of Rs.200.000f- (Rupees two lacs 
on ly) \0 his (accused) relative namely Mr. 
Zahid Iqb\\1. 

Third Char!!e: Conduct to the prejudice of 
PAA Sec 55 · good order and military 
disc ipli,le. 

In that he. 
At Rawalpndi. during Feb-ltil 97. improperly 
asked Malik Muhammad Aslam S.O Malik. 
Muhammad Zakir of Naveed Traclers 
Fnislabacl to ex tend a loan of RS.200,OOO/­
(Rupees two Lacs on ly) to his (accusedO to 
his relati ve namely Mr. Zahid Iqbal. 

ty 

Not 
guii Guilty. 
ty 

Not 
guil Guilty 
ty. 

Fourth charge. 
PAA Sec.55 

Conduct to the prejudice of Not 
good order and military guil Guilty 

!h . 
rIgorous 
imprison 
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~t Rawal pindi. on 30 Sep 96. imriropcrl y 
filed his Tax Returns for the year 96-97 . by 
dec laring hi s salary as sole source of incollle. 
wel l Knowing that. he had income frolll the 
sources other than his salary. 

To suffer 
R.l. for 
one year. 

b. 
DismissaL 

Place 
DatcLI: 

, 

RawalplIldt 
24 Feb 99 

To bc 
dismissed 
from the 
servtce. 
Recommc 
ne!ation of 
mercy 

Cpmd RlVp Log Area Judge Advocate Lt Col 
(Muhammad Siddiq) (Muhammad Anwar) President FGVM 

Dated 22.6.99 (Khalid Saeed Zafarl 
Dated. 22 June 1999. 

-- I do nor confirm the finding of the court on the first. seeone! and third charges. 1 vary the 
d~te of ofTenec' on fourth eharg~ as 25 Sep 96 instead of 30 Sep 96 and conrirm the rinding so 
"aried on the said charge but reserve the sentence for confirmation by the COAS. 

Sd/xx:<. 
Copy: Rwp Log Area. 

38. On our query. w t' were told by the respondents 

. 
counsellrepresentat ives that an accused person IS informed of the 

result of his trial as above but he IS neither supplied coptes of 

judgment nor ot' deposition of wi tnesses and other docLlment from the 

record to which oLlr next query was Oil what basis a convict persoll 

> 

would prefer an appeal before the appellate authority. Their reply was 
, 

that the appellate authority itself would go through and scrutinize the 

judgment of Court Martial and after appra lslllg the ev idence and 
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record of the case the appellate authority would either confirm or se t , , 

. aside or modify its judgment. This drove u's home to take suo motu 

action under Alticle 203-0 of the Constitution of Islamic Republic of 

Pakistan as to whether non-supply of copies of judgment and other 

documents of Court Martial whereby an appellant is denied right to 

, 
raise ground of appeal against his conviction would be in violation of 

injunct ions of Islam. 

39. According to Black's Law Dictionary (Eighth Edition) 

judgment means "A Court's final determination of the rights and 

, 
obligations of the parties in a case" . 

, 
' 40. The term judgment is not defined either in criminal procedure 

Code or in the Pakistan Penal Code. Section 366 of Code of criminal 

procedure 1898 has described the mode of delivering of judgments 

and states that the substance of such judgment shall be explained. 

Section 367 of Cr.P.C describes the contents of judgment according to 

, which. the presiding officer of the Court shall write the judgment in 
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the language of the Court and shall contain . the points for 

determination and shall be signed by the presiding officer Lll open 

Court at the time of pronollllcing it. The judgment shall specify the 

offence of which, and the section of the Pakistan Panel Code or other 

law under which the accused IS convicted, and the punishment to 

wh ich he IS sentenced. The Sindh High Court had held that the 

provIs ion is mandatory and its purpose is to let it 'be known to the 

accuseg that the trial j udge consciously app lied his mind to give a 

finding against him (M uhammad Ramzan Vs The State. NLR 19X4 

Cr. 425) 

41. III 2004 AC 385 the Supreme Court had he ld 

"It is a cardinal principle of law that judgment must be speaki ng 

One, so its reader may understand with clarity. the reason s for 

which conviction or sentence has been maintained. Judgment of , ~ 

High Court which does not put forward reasonable. convincing 

and acceptable grounds to unClerstand as to why 

conviction/sentence was maintained would not be susta inable ill 

the eye of law" 

-
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42. In the case of JALIL ALIAS lALIL-UD-DIN ALIAS lALLO 

and others Vs THE STATE (PLD 1966 S.c. 97 I) the Supreme Court 

of Pakistan had held: "A judgment written without discuss in g the 

< 

evidence of witnesses or the circumstances appearing in corroborat ion 

of their evidence and without glvmg any cogent reasons for 

discarding the evidence of witnesses and the corroborative 
~ 

circumstance, is not a proper judgment:' 

43. The Federal Shari at Court had held in a number of cases that 

sudgment of the trial Court must contain therein sufficienf details qua 

facts of the case, points for determination decision thereon ·and 

reasons for the pecision ( Khalid Mahmood Vs. The State 20()4 SD 

805. PU 2004 FSC 66, Khalid Mehmood Vs The Spte SBLR 2004 

FSC 63) 

44. Leam ed counsel/representative of the respondents conceded 
, 

before LIS that in Court Martial , the JudgefPres iding Officer wou ld 

announce 'Guilty' or ' not Guilty ' after the conclusioll of Court 
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Martial ,proceedings, i.c. the operative part of the judgment. H{)wever 

in the legal, parlance every judgment shall 1;le based upon ev idence 

backed up by reaSO Il S leading to coilClusion and operative part. They 

further stated withollt any reservation that every judgment of Court 

Martial is in writing which appraises the evidence and other material 

on record and embody reasons therein for conviction or 'acquittaillf 

the • accllsed persoll. However 
> 

they frankl y admitted that as per 

practice neither copy of judgment or other ['ecord is supplied tn an 

appellant/accused person. We fail to understand why it is so. Wc 

ourselves have gone through the Rules of the three Defence Forces - ~ 

and find that under Ru le 188 of the Pakistan Army Rules 1954, under 

Rule 193 of the Pakistan Navy Rules and under Rule 230 of Paki stan 

, 
Air Force Rules 195 1 a person awarded Hadd sentence is entit led tll a 

copy of trial proceedings which shall be provided 

announcement of his conv iction, But the said Rules of the Pakistan 

Army Act and ,Pakistan Air Force Act do not provide procedure 

regarding supply of a copy of trial proceedings to a person awarded 

" ~ 
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Non-Hadd sentence which amounts to non-implementation of the 
t 

directions given by this Court reported ill 1985 F.S.C. 365 (slIpra). 

I" 

/ ( 

Accordingly we have no hesitation in our minds to state that 11 0 11 -

supply of copy of judgment, deposition and other record ot: the case to 

a convict person/appellant would tantamount to denial of justice to 

him as he will not be in a position to furnish grounds to assail his , . 

conviction in appeal. Simi larl y it is his basic right to be heard either 

in person or through his counsel by the appellate authority as was held 

in Pakistan vs. General Public (s lIpra). We may add here that since 

. 
right of appeal is a substantive right, the denial of copy (\f judgment 

and of hearing in appeal would amount to denial of the substant ive 

'right resulting into injustice on the touchstone of Quran and SUI111a li of 

, 
Holy Prophet (Peace be upon Him). Accordingly we direct the Federal 

• 

Government to take necessary steps within six .months. for amendmel1t 

of Rules of the Pakistan Army Act 1954 and Pakistan A ir Force Act 

Rules 1957 ensuring supply of judgment, depos itions and other record 

of the case to all the persons to whom sentence has been awarded 

• 
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whether under Hadd or !lor, except petty punis!lment cases which Illay 

be made subject to revision only.1'i 

I~L­

JUSTICE HAZIQUL KHATRI , 
CHIF JUSTICE. 

If , 'I 
rtf/ ,C 

./ -·IJU'v ;;v..--(-v 

JUSTICE DRJFIDA MUHAMMAD KHAN 

JUSTICE SALAHUDDIN MIRZA. 

11M, 1. '14 ~ "" 
. JUSTICE MUHAMM ;;:FA'R Y ASIN 
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. ' ----

JUSTICE SYED AFZAL HAIDER. 
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